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Art Unit 1638 

Status of the Application 
Claims 1 and 17 are newly amended and claims 21-24 are newly added. Claim 1-24 are pending. 

Restriction/Election 

Applicant's election with traverse of Group I in Paper No. 9 is acknowledged. The traversal is on 
the ground(s) that Group 1 and II are related as the method of group I is directed to a process by which 
pollen from herbicide resistant plants fertilize plants to achieve resistant progeny. While not specifically 
stated by applicants, the method of group II is, in fact, directed to the reduction in the number of offtype 
susceptible plants in the population of resistant plants. AppUcants argument appears to be that this cannot 
be a separate invention because it fails to meet the criteria of 806.04 (paragraph not specified) or 808.0 1 . 
This is not found persuasive because while group II requires that the application of the herbicide to cause or 
make the plant produce only herbicide resistant pollen, the method of group I does not have any 
requirement that the pollen be so affected, or the plant be "caused" to produce only herbicide resistant 
pollen. Furthermore, while the various groups may be related to each other as alleged by applicants, they 
are at a minimum patentably distinct variants as set forth in the restriction requirement, and Applicant has 
not alleged that they are obvious variants. In addition, each invention is separately usefiil from the others, 
the subject matter of each group is recognized to lie in divergent areas of endeavor, and there exists a 
burden of search as each invention is separately classified. See MPEP 808 and 808.02. 

With regard to group III, applicant has not argue the impropriety of the restriction as it pertains to 
this group and as such this is taken as an election without traverse. See MPEP 818.03(a). 

With regards to newly added claim 24, drawn to a plant which is heterozygous for resistance to 
herbicide which after being sprayed with said herbicide produces pollen which is herbicide resistant, does 
not properly belong to the elected group and is seen to reside within group II. 

This application contains claims 12-20 and 24, drawn to an invention non-elected with traverse in 
Paper No. 9. A complete response to the final rejection must include cancellation of non-elected claims or 
other appropriate action (37 CFR 1.144) MPEP 821.01. 

Accordingly, claims 1-11 and 21-23 are under examination. 
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resistance, resistance for bacterial, fungal, or viral disease, insect resistance, male fertility, enhanced 
nutritional quality, industrial usage, yield stability and yield enhancement. 

Accordingly, tSfe Spencer et al, teach the metiiod of applying a herbicide at late stages of plant 
development in which pollen produced results in resistant progeny and as such the invention was well 
within the ordinary skill of tlie art at the time the claimed invention was made. The additional steps of 
adding quaUty traits, including oil quality and male sterility along witli herbicide resistance as taught by 
Hall make the claimed invention as a whole was clearly prima facie obvious in view of the references, in 
the absence of a preponderance of the evidence to the contrary. 

Summary 

No claim is allowed. 

Inquires 

Any inquiry concerning this or earher communication from the examiner should be directed to 
Gary Benzion, Ph.D, whose telephone number is (703) 308-1 1 19. The examiner can normally be reached 
on Monday-Friday from 7:00 AM to 3:30 PM. If attempts to reach the examiner by telephone are 
unsuccessful, the examiner's supervisor, Paula Hutzell, can be reached on (703)-308-43 10. Any inquiry of 
a general nature or relating to the status of this application should be directed to the Patent Analysts, 
Gwendolyn Payne, whose telephone number is (73)305-2475. 

Papers related to this application may be submitted to Group 1600 by facsimile transmission. 
Papers should be faxed to Group 1600 via the PTO Fax Center located in Crystal Mall 1. The faxing of 
such papers must conform with the notice published in tlie Official Gazette, 1096 OG 30 (November 15, 
1989). 



Benzion 
11/20/00 
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